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The Court should strike LabCorp’s Statement of Additional
Authority, discussing Keck v. Collins, 184 Wn.2d 358, 357 P.ad
1080 (2015). RAP 10.8, by its terms, requires that a party cite
“additional authority,” not the same authority that has previously
been cited to the Court. LabCorp previously cited Keck when it was
pending to support its argument that the Court should review de
novo the trial court’s order in limine striking the expert testimony
of Dr. London as unqualified and lacking foundation. (Petition 2,
see Petition 16-19) In their Answer, the Wuths pointed out that this
Court’s decision in Keck limited the trial court’s authority to strike
an expert’s untimely declaration on summary judgment as a
discovery sanction, and did not address the trial court’s gatekeeper
function in screening the qualifications of an expert and the factual
basis for expert opinion before allowing that expert to testify before

the jury at trial. (Answer to Petition 18)

' LabCorp’s mischaracterization of the trial court’s order as a “sumrmary
judgment ruling” ignores that the Wuths’ motion in limine on Dr, London’s
lack of qualifications was already pending when the trial court heard the
motion for summary judgment. (CP 2459) LabCorp further ignores that the
trial court largely denied Dr. Harding’s summary judgment motion. (CP
3141) See Adcox v. Children’s Orthopedic Hosp., 123 Wn.z2d 15, 35, 0.9, 864
P.ad 921 (1993) (appellate court does not review denial of summary
judgment after trial). And LabCorp also fails to mention that the Keck Court
unanimously rejected de novo review of a trial court’s order striking an
untimely declaration on summary judgment. Keck, 184 Wn.ad at 368, Y24,
374 140 and 184 Wn.2d at 375, 44 (Gonzalez, J., concurring).
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LabCorp did not argue in its petition that the trial court
struck Dr. London’s testimony on the ground that LabCorp did not
timely disclose him as an expert, as it now argues in its Statement of
Additional Authority at 2. LabCorp’s current assertion — that RAP
10.8 allows it to recharacterize its argument in reliance on a case
previously cited to the Court in an answer to a petition for review —
transforms a statement of additional authorities into an
unauthorized reply to an answer to a petition for review. See RAP
13.4(d).

LabCorp’s reliance on Keck to reargue its position that the
trial court’s order in limine was in the nature of a summary
judgment ruling is equally unavailing. LabCorp’s citation to the
parallel federal provision, FRAP 28(j), ignores that federal courts
prohibit a party from “rearguing identical points from briefing
already submitted based on authority already fully cited,” under the
guise of “a statement of supplemental authorities” under FRAP
28(j). Hall v. Shineski, 717 F.3d 1369, 1373, n.4 (Fed. Cir. 2013).

The Court should strike LabCorp’s Statement of Additional

Authority.
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